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WHICHEVER IS LONGER. FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). in no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 
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earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)0 Responsive to communication(s) filed on . 

2a)n This action is FINAL. 2b)l3 This action is non-final. 

3) D Since this application is in condition for allowance except for fomial matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 , 453 O.G. 21 3. 

Disposition of Claims 

4) IEI Claim(s) 1-23 is/are pending in the application. 

4a) Of the above claim(s) 10 and 12-22 is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) M Claim(s) 1-9,11,23 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) S The specification is objected to by the Examiner. 

10) K The drawing(s) filed on 15 January 2004 is/are: a)n accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing{s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the connection is required if the drawing{s) is objected to. See 37 CFR 1.121(d). 

1 1) 0 The oath or declaration is objected to by the Examiner. Note the attached Office Action or fomri PTO-1 52. 
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application from the International Bureau (PCT Rule 17.2(a)). 
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DETAILED ACTION 
Election/Restrictions 

1 . This application contains claims directed to the following patentably distinct 
species of the claimed invention: 

a. Species I. Figs. 1 and 2 (an aspirator with atmospheric pressure release 

valve), and 

b. Species 11. Figs. 3 and 4 (an aspirator with clog detection means). 
Applicant is required under 35 U.S.C. 121 to elect a single disclosed species for 

prosecution on the merits to which the claims shall be restricted if no generic claim is 
finally held to be allowable. Currently, none are generic. 

Applicant is advised that a reply to this requirement must include an identification 
of the species that is elected consonant with this requirement, and a listing of all claims 
readable thereon, including any claims subsequently added. An argument that a claim 
is allowable or that all claims are generic is considered nonresponsive unless 
accompanied by an election. 

Upon the allowance of a generic claim, applicant will be entitled to consideration 
of claims to additional species which are written in dependent form or otherwise include 
all the limitations of an allowed generic claim as provided by 37 CFR 1 .141 . If claims 
are added after the election, applicant must indicate which are readable upon the 
elected species. MPEP § 809.02(a). 

Should applicant traverse on the ground that the species are not patentably 
distinct, applicant should submit evidence or identify such evidence now of record 
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showing the species to be obvious variants or clearly admit on the record that this is the 
case. In either instance, if the examiner finds one of the inventions unpatentable over 
the prior art, the evidence or admission may be used in a rejection under 35 
U.S.C. 103(a) of the other invention. 

2. During a telephone conversation with Ronald Kubovcik on 9/21/05 a provisional 
election was made without traverse to prosecute the invention of Species I, claims 1-9, 
11,21, and 23. Affirmation of this election must be made by applicant in replying to this 
Office action. Claims 10, 12-20, and 22 are withdrawn from further consideration by the 
examiner, 37 CFR 1.142(b), as being drawn to a non-elected invention. 

3. Applicant is reminded that upon the cancellation of claims to a non-elected 
invention, the inventorship must be amended in compliance with 37 CFR 1 .48(b) if one 
or more of the currently named inventors is no longer an inventor of at least one claim 
remaining in the application. Any amendment of inventorship must be accompanied by 
a request under 37 CFR 1.48(b) and by the fee required under 37 CFR 1.1 7(i). 

Drawings 

4. The drawings are objected to under 37 CFR 1 .83(a). The drawings must show 
every feature of the invention specified in the claims. Therefore, the aspirator having 
both a pressure release valve and a clogging detection means (claims 9 and 23) must 
be shown or the feature(s) canceled from the claim(s). No new matter should be 
entered. 
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Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in 
reply to the Office action to avoid abandonment of the application. Any amended 
replacement drawing sheet should include all of the figures appearing on the immediate 
prior version of the sheet, even if only one figure is being amended. The figure or figure 
number of an amended drawing should not be labeled as "amended." If a drawing figure 
is to be canceled,' the appropriate figure must be removed from the replacement sheet, 
and where necessary, the remaining figures must be renumbered and appropriate 
changes made to the brief description of the several views of the drawings for 
consistency. Additional replacement sheets may be necessary to show the renumbering 
of the remaining figures. Each drawing sheet submitted after the filing date of an 
application must be labeled in the top margin as either "Replacement Sheet" or "New 
Sheet" pursuant to 37 CFR 1.121 (d). If the changes are not accepted by the examiner, 
the applicant will be notified and informed of any required corrective action in the next 
Office action. The objection to the drawings will not be held in abeyance. 

Specification 

5. The disclosure is objected to because of the following informalities: it is 
suggested that a comma be inserted after "a coupling tube 36" for purposes of clarity 
(page 12, line 2), the language "temporarily for a short period of time" is redundant 
(page 13, lines 23). 

Appropriate correction is required. 
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Claim Rejections - 35 USC § 102 

6. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the Invention was patented or described in a printed publication in this or a foreign country or In public 
use or on sale In this country, more than one year prior to the date of application for patent In the United 
States. 

7. Claims 1, 5, 9, 1 1, and 23 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Ross (US 3,885,567). 

In regard to Claims 1 . 9, and 23 . Ross discloses a medical aspirator comprising an 
aspiration port, a positive displacement (reciprocating) electric pump, a ventilation path, 
and a release valve for modifying pressure (whole document). Ross further discloses 
that positive pressure is exhausted to the atmosphere (column 5, lines 23-25), and is 
therefore considered to implicitly disclose an exhaust port. The pressure gauges, 
sensors, and alarms are considered to provide a clogging detection means (column 2, 
lines 5-44; column 3, lines 1-45). 

In regard to Claims 5 and 1 1 . these claims are considered to only provide functional 
language. It has been held that a recitation with respect to the manner in which a 
claimed invention is intended to be employed does not differentiate the claimed 
invention from a prior art satisfying the claimed structural limitations. Ex parte MStiam, 2 
USPQ2d 1647 (1987). In re Paulsen, 30 F.3d 1475, 31 USPQ 2d 1671 (Fed. Cir 1994). 
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Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

9. Claims 2-4, 6-8, and 21 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Ross. 

In regard to Claims 2-4 . Ross discloses a reciprocating pump and suitable valves, but 
does not expressly disclose the use of a diaphragm pump or an electromagnetic valve.. 
However, the use of such pumps and valves for vacuum suction devices is known in the 
art (as supported by US 4147478, US 4188196, and US 4548550). Thus, it would have 
been obvious to one of ordinary skill in the art to select a diaphragm pump or 
electromagnetic valve, since it has been held within the skill of a worker of ordinary skill 
in the art to select a known material on the basis of its suitability for the intended use as 
a matter of obvious design choice. In re Leshin, 125 USPQ 416. 
In regard to Claims 6-8 . see discussion for Claim 5. 

In regard to Claim 21 . Ross discloses providing the aspirator with a source of power, 
and further provides a standard outlet as an example; however, Ross does not 
expressly disclose that the aspirator further comprises a [battery] cell. Nevertheless, it 
would have been obvious to one of ordinary skill in the art to provide the aspirator with a 
battery cell since batteries and standard electric outlets are art recognized equivalents 
for their use as sources of power (as supported by US 3599639 and US 5933703) and 
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the selection of any of these known equivalents to serve as a power source a would be 
within the level of ordinary skill in the art. 

Conclusion 

10. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Ross (US 3982540), Stacey et al. (US 4740202), Glenn (US 
4857063), Kelly et al (US 6383163), Risk, Jr et al. (US 20020198504 and US 6764462), 
and Henley et al. (US 6,800,074). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Keshia Gibson whose telephone number is (571) 272- 
7136. The examiner can normally be reached on M-F 8:30 a.m. - 6 p.m., out every 
other Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tatyana Zaiukaeva can be reached on (571 ) 272-1 115. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 



Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center fEBC) at 866-21 7-91 97 (toll-free). ^ 
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